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CHANDLER, J., FOR THE COURT:

1. James B. Shdlton, 11 filed a complaint in the Chancery Court of Hinds County for establishment
of an easement.  Shelton named John D. Fike, the Hinds County Board of Supervisors and any parties
interested in the property formerly owned by Levi Sturgis, Sr. as defendants in the action.  Shelton
petitioned the chancery court to decree an easement by necessity acrossthe Fike and Sturgis properties
or, dternatively, if the court held that Shelton was required to proceed under Mississippi Code Annotated
Section 65-7-201 (Supp. 2002), that the court order the board of supervisorsto construct a private road.

Shdlton and Fike agreed to a bifurcated hearing in which the court would firgt rule as to whether Shelton



was entitled to an easement. If the court ruled that Shalton was entitled to an easement, the court would

then reconvene to decide the remaining issues of width, nature and location of the easement.

12.

In the first hearing, the chancery court held that Shelton was entitled to an easement by necessity

across the Fike and Sturgis properties. At the second hearing, the court ordered that the easement should

be fifty feet wide. The ditches, shoulders and width of the road were limited to twenty-five feet with the

remaining width to be used for utilities and making repairs.  Fedling aggrieved, Fike gppeals the following

errors to the Court:

13.

14.

WHETHER THE AWARD BY THE CHANCELLOR OF AN EASEMENT BY NECESSITY
TO APPELLEEWASIMPROPER AND AN ABUSE OF THE COURT' SDISCRETION AS
APPELLANT PROVED APPELLEE HAD ACCESSAND PERMISSION TO USE OTHER
AVAILABLE ROUTES FOR INGRESS AND EGRESS INTO HIS PROPERTY.

WHETHER APPELLEE HAD PROPER STANDING BEFORE THE CHANCERY COURT
AS HE FAILED TO EXHAUST ALL MANDATORY ADMINISTRATIVE REMEDIES

PRIOR TO FILING LITIGATION, AND FAILED TO JOIN ALL NECESSARY PARTIES
TOHIS SUIT.

WHETHER THE CHANCELLOR ERRED IN AWARDING APPELLEE A FIFTY FOOT
WIDE UTILITY EASEMENT OVER APPELLANT’S PROPERTY WHEN STATUTORY
AUTHORITY ONLY ALLOWS FOR INGRESS AND EGRESS.

WHETHER THE CHANCELLOR ABUSED HISDISCRETION BY FAILING TOAWARD
APPELLANT COMPENSATION FOR THE TAKING OF HIS PROPERTY .

Finding no merit to any of the issues, we affirm.
FACTS

Shelton purchased forty acres of red property in Raymond, Mississippi that has no road access.

Shelton’ sforty acreswere at onetimetwo separate twenty acretractsof land, athough Shelton purchased

both twenty acre tracts together as one and on the same date. This appea centers around which twenty



acre tract of the forty acres provides Shelton with an easement by necessity through adjoining property.

5. Shelton asserted that he was entitled to an easement by necessity through Fike' s property because
twenty acres of Shelton’s forty acre parcel were at onetime part of acommonly-owned tract of land with
the Fike property prior to its partitioning in 1932. Shdton’'s twenty acre tract that was in common
ownership with the Fike property ishereinafter called parcel one. Shelton’ stwenty acre tract that was not
in common ownership with the Fike property is hereinafter called parcd two.

T6. Fike ownsasixty acretract of land located to the southwest of Shelton's property and it connects
withparcel one. TheFike property adjoinsL ebanon-Pine Grove Road, apublic road, aong the southwest
corner of the property. North of the Fike property and west of the Shelton property (parcel one) is a
twenty acre tract of land owned by Levi Sturgis, Jr.

q7. The Shdton, Fike and Sturgis properties were a one time part of a hundred acre tract of land
owned by ChrigianaSturgis. Theland was partitioned among thethree heirsof ChristianaSturgisin 1932,
asfollows Fike s sxty acre tract was conveyed to Cavin Sturgis; the Levi Sturgis, Jr. property, whichis
north of Fike' s property and condsts of twenty acres, was conveyed to Levi Sturgis, Sr.; and the twenty
acres owned by Shelton (parcel one), which is east of the Levi Sturgis property, was conveyed to Minnie
Sturgis Washington. Shelton investigated the land records and discovered that road access for Christian
Sturgis property before partitioning had been through the Fike property because Lebanon-Pine Grove
Road was in existence in 1932 and adjoined the Fike property prior to its partitioning.

118. Fike argues that Shelton had access to his property because other adjoining landowners had
granted Shelton verba permissionto crosstheir property. Parce one adjoinsthe Sturgis property and the

Robinson property abutsthe Sturgis property tothewest. Parcel two issurrounded by the Berry property



to the north and east. Shelton says he was given permission by Robinson to walk across hisland to reach

his property but was not given permission for motorized travel.  Fike asserts that Shelton was given

unrestricted access to Berry’s land for entry to his property. Shelton contended that use of the Berry
property was in the form of alicense that was revocable at will.

T9. L ebanon-Pine Grove Road and Dry Grove Road, are the only public roads that would provide

accessto Shdlton'sforty acres. Accessfrom Dry Grove Road would require an easement through Berry’s

property that would intersect with Shelton’ stract (parcel two) that was not in common ownership with the

Chrigiana Sturgis property. Access from Lebanon-Pine Grove Road would require an easement through

the Fike and Sturgis properties that would connect to Shelton’ s twenty acre tract (parcel one) that at one

time had been in common ownership with the Chrigtiana Sturgis property.

l. WHETHER THE AWARD BY THE CHANCELLOR OF AN EASEMENT BY NECESSITY
TO APPELLEEWASIMPROPER AND AN ABUSE OF THE COURT’ SDISCRETION AS
APPELLANT PROVED APPELLEE HAD ACCESSAND PERMISSION TOUSE OTHER
AVAILABLE ROUTES FOR INGRESS AND EGRESS INTO HIS PROPERTY .

110. Therearetwo typesof implication easements. easements essentid to the enjoyment of theland and

easements by necessity. Bondli v. Blakemore, 66 Miss.136, 143, 5 So. 228, 230-31 (1888).

Necessity easements arise from “the implication that someone who owned alarge tract of land would not

intend to createinaccessiblesmaler parcels.” Cox v. Trustmark Bank, 733 S0.2d 353, 356 (11) (Miss.

Ct. App. 1999).

11. A cdamant seeking an easement by necessity hasthe burden of proof and must establish thet heis

entitled to aright of way across another’s land. Broadhead v. Terpening, 611 So.2d 949, 954 (Miss.

1992). Aneasement by necessity arisesby operation of law when part of acommonly-owned tract of land

issevered in away that renderseither portion of the property inaccessi ble except by passing over the other



portion or by trespassing on the lands of another. 1d. Seealso Rogersv. Marlin, 754 So.2d 1267, 1272
(T11) (Miss. Ct. App. 1999). The party asserting the right to an easement must demonstrate strict
necessity and is required to prove thereis no other means of access. 1d. An easement by necessity has
a “right of access that is gppurtenant to the dominant parce and travels with the land, so long as the
necessity exisgs. By acquiring the dominant estate, one has dready paid for and procured the legd right
of access to and from that parcel.” 1d. The easement or right-of-way will last as long as the necessity
exigs and will terminate after other access to the landlocked parcel becomes available. Pittsv. Foster,
743 S0.2d 1066, 1068-69 (18) (Miss. Ct. App. 1999).

12.  Fike argues the chancery court erred in encumbering his property with an easement because
Shelton was given permission from adjoining landowners to access his property defeating the strict
necessity prerequisite. Fike clams there was no right to an easement by necessity because Shelton had
“unrestricted access’ to hisproperty. The accessthat Fikereferstois Shelton’spermissonto gain access
from the Robinson property to the west and the Berry property to the north.

113.  Shelton purchased the property in order to build a weekend home. Access from the Shelton
property to the Robinson property was limited to foot travel and no permission for motorized travel was
given. Accessfrom the Berry property was by ord permisson and was in the form of alicense which is
revocable at will. The limited scope of permisson granted to Shelton by Robinson and Berry is not
auffident to extinguish his right to an easement by necessty. It does not rise to the level of unrestricted
access.

714.  Sheton has the burden to prove heis entitled to an easement by necessity. During the chancery
court proceedings, Shelton’s expert witness tetified that parcel one was in common ownership with the

Fike and Levi Sturgis properties, prior to its partitioning by Christiana Sturgis in 1932. Evidence & trid



showed the L ebanon-Pine Grove Road wasin existencein 1932. Fike submitted no evidence that parcel

two was in common ownership with the Berry property at any time. Shelton, therefore, never possessed

a legd right to an easement through the Berry and Robinson properties without their consent and

compensation.

115. Based on the evidence at trid an easement by necessity arose by operation of law a the moment

the property was severed in 1932. The “right of access to the property is appurtenant to the dominant

parce and travels with the land, so long as the necessity exists.” Broadhead, 611 So.2d at 953.

116. Thefact that Shelton purchased the property with knowledge that it waslandlocked has no effect

onthe digposition of thiscase. Nor doesit matter that prior property owners of the Shelton tracts (parcel

one and two) had never asserted their right to an easement through the Fike or Sturgis properties.

Accordingly, the chancellor properly applied the legd standard in granting Shelton an easement by

necessity.

. WHETHER APPELLEE HAD PROPER STANDING BEFORE THE CHANCERY COURT
AS HE FAILED TO EXHAUST ALL MANDATORY ADMINISTRATIVE REMEDIES
PRIOR TO FILING LITIGATION, AND FAILED TO JOIN ALL NECESSARY PARTIES
HISSUIT.

117. Fikearguesthat Shelton lacked standing to bring suit because hefailed to exhaust dl adminigtrative

remedies prior to bringing the cause of action. The Missssippi Supreme Court has held that the proper

method for seeking a private way across neighboring land was by petitioning the county board of
supervisors. Willsv. Reid, 86 Miss. 446, 453, 38 So. 793, 795 (1905). Fike contends that Shelton’'s

falureto petition the Hinds County Board of SupervisorsviolatesMississippi Code Annotated Section 65-

7-201 (Supp. 2002), which provides:

Whenany person shdl desireto haveaprivate road laid out through the land of another
when necessary for ingress and egress, he shdl gpply by petition, Sating the facts and



reasons, to the board of supervisors of the county, which shal, the owner of the land

being natified at least five days before, determine the reasonabl eness of the gpplication.

If the petition be granted, the same proceedings shdl be had thereon as in the case of

apublic road; but the damages assessed shall be paid by the person applying for the

private road, and he shdl pay dl the costs and expenses incurred in the proceedings.
118. TheMissssppi Supreme Court in Broadhead made an important distinction between the rights
granted under section 65-7-201 and the common law right of an easement by necessity. In Broadhead,
the plaintiff did not comply with the notice requirements of section 65-7-201. The supreme court held that
section 65-7-201 does not apply to an easement by necessity because it requires the petitioner to
compensate the landowner for the taking of his land. Broadhead, 611 So.2d at 955. An easement by
necessity hasa*right of accessthat is appurtenant to the dominant parcel and travelswith theland, so long
as the necessity exigts. By acquiring the dominant estate, one has dready paid for and procured thelegd
right of accessto and from that parcdl.” 1d. Sheltonwasnot required to petition the Hinds County Board
of Supervisors under section 65-7-201 because he was entitled to an easement by necessity.
119. Fikeasksthe Court to reevauatethe supreme court’ sruling in Broadhead and to review the Hinds
County Board of Supervisors policy of rgecting dl petitions for private ways. Fike directs the Court’s
attention to the dissenting opinions in Broadhead. The Broadhead holding is a unanimous decison
referenced with gpprovd in Rowell v. Turnage, 618 So.2d 81, 85 (Miss. 1993). The Hinds County
Board of Supervisors policy of rgecting al petitions for private ways for the reasons set forth in
Broadhead isnot withinthejurisdiction of theCourt. Seealso Cox v. Trustmark Bank, 733 So.2d 353,
356 (113) (Miss. Ct. App. 1999).
920. Fike contends that Shelton “sat on his rights’ because he did not exhaust dl adminidtrative

remedies with the Hinds County Board of Supervisors beforeinitiating litigation. Fike clamsthat Shelton

should havefiled apetition or sought awrit of mandamus ordering the board to accept the petition. Shelton



testified that he attended aboard of supervisors meeting and wasinformed of theboard’ spolicy of rgecting
al petitions under section 65-7-201 based on the supreme court’ sruling in Broadhead. Notwithstanding
the board's policy, an easement by necessity was created when the property was partitioned in 1932,

therefore, Shelton was under no obligation to petition the board of supervisorsor seek awrit of mandamus.

921. Fkecdamsthat dl necessary parties have not beenjoined in thissuit. “A person subject to the

jurisdiction of the court shall bejoined asaparty inthe actionif: (1) in hisabsence complete rdief cannot

be accorded among those dready parties” M.R.C.P. 19. Fike does not identify a specific party that is
necessary to the action. Based on the evidence before this Court, al necessary parties have been joined;
therefore, Fike's claim is without merit.

[1. WHETHER THE CHANCELLOR ERRED IN AWARDING APPELLEE A FIFTY FOOT
WIDE UTILITY EASEMENT OVER APPELLANT’S PROPERTY WHEN STATUTORY
AUTHORITY ONLY ALLOWS FOR INGRESS AND EGRESS.

922.  The Court will nat interfere with the chancedlor's findings unless he was "manifestly wrong, clearly

erroneous or an erroneous legd standard was applied.” Bell v. Parker, 563 So. 2d 594, 596-97 (Miss.

1990). If thereis subgstantid evidence in the record to support the chancdlor's findings of fact, those

findings must be affirmed here. Johnson v. Hinds County, 524 So.2d 947, 956 (Miss.1988); Culbreath

v. Johnson, 427 So.2d 705, 707-08 (Miss.1983).

123. Fikeassartsthat the chancellor erred in awarding Shelton afifty foot easement and that thelocation

of the easement has put an undue burden onthe use and enjoyment of hisland. Fike arguesthe chancellor

was mided by Shelton’s expert witness and granting a fifty foot easement was unreasonable. Fike is

correct that an easement of twenty-five feet isthe minimum width required for one residence by the Hinds

County Planning Commission. But Shelton’ sexpert witness stated that Shelton required additiond footage



to run dectricity, water and telephone lines because the property is located a distance from the road.
Electricd lines would have to be run to the property and the locd dectricd provider requires a minimum
easement of thirty feet for this service.

924. The chancdlor dts as the finder of fact. Johnson v. Hinds County, 524 So.2d 947, 956
(Miss.1988). The chancery court limited the width of the easement for purposes of ingress and egressto
twenty-five feet, including the shoulders of theroad. The remaining twenty-five feet of the easement was
to be used solely for utility accommodation and to give Shelton room to bring equipment into congtruct and
repar the road. Furthermore, if Shelton decides to build a second residence on the property the Hinds
County Planning Commission would require a fifty foot easement. The chancellor was not in error in
granting Shelton afifty foot easement.

9125. Fike argues that the location of the easement unduly interferes with the use and enjoyment of his
property. He contendsthe easement should have been located on the east property boundary. Therewas
expert testimony that the east property linewas not as practical due to the number of treesthat would need
to be removed and the existence of numerous drainage ways. Each drainage way would require alarge
culvertin order to maketheland accessble. Many of the drainage waysrun pardlel with the east property
boundary and would require dirt to be hauled onto the property in order to build aroad at this location.
Thereisalarge creek on the upperside of the Fike property which requiresthe placement of alarge culvert
in order to reach Shelton’s property. If the easement islocated where Fike proposes, Shelton would be
required to ingdl at least two large culverts in drainage ways as well as alarge culvert in the creek.

926. A logging road is located at the site where the chancellor located the easement. The evidence

reflects the most logical location for the easement was the location chosen by the tria court.



V. WHETHER THE CHANCELLOR ABUSED HISDISCRETION BY FAILING TOAWARD
APPELLANT COMPENSATION FOR THE TAKING OF HIS PROPERTY.
927.  Fike contends that compensation should be awarded for encumbering his land with an easement
because it results in a taking of his property. An easement by necessity has a “right of access thet is
gppurtenant to the dominant parcel and travels with the land, so long as the necessity exists. By acquiring
the dominant estate, one has dready paid for and procured the legd right of access to and from that
parcd.” Broadhead, 611 So.2d a 955. Asprevioudy discussed, if alandowner isentitled to an easement
by necessity section 65-7-201 does not apply and compensation for thetaking should bedenied. 1d. The
tria court did not err in refusing to award Fike compensation for the easement.
928.  Inconclusion, this Court holdsthat Shelton was entitled to an easement by necessity a the moment
the property was partitioned in 1932 by Christiana Sturgis.
129.  Shdtonwasnot required to proceed under section 65-7-201. Fikeisnot entitled to compensation
for the taking of his property because Shelton was entitled to an easement by necessity. The chancellor
did not abuse his discretion in awarding Shelton afifty foot easement.
130. THE JUDGMENT OF THE CHANCERY COURT OF THE SECOND JUDICIAL
DISTRICT OF HINDS COUNTY IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE
ASSESSED TO THE APPELLANT.
McMILLIN,CJ,KINGAND SOUTHWICK,P.JJ, THOMAS,IRVING,MYERSAND

GRIFFIS, JJ., CONCUR. LEE, J., DISSENTS WITH SEPARATE WRITTEN OPINION
JOINED BY BRIDGES, J.

LEE, J., DISSENTING:

131. The mgority affirms the decison of the chancdlor relying on the supreme court's decison in
Broadhead v. Terpening, 611 So. 2d 949 (Miss. 1992). However, as| believe the Broadhead decision

needs to be revisited, | dissent.

10



132. 1 believethe court inBroadhead misreads Mississippi Code Annotated Section 65-7-201 (1972).
The gtatute specificaly gives the proper procedure in order to acquire an easement by necessity. It States
asfollows

When any person shdl desire to have a private road laid out through the land of another

when necessary for ingress and egress, he shall apply by petition, Sating the facts and

reasons, to the board of supervisorsof the county, which shal, the owner of theland being

notified a least five days before, determine the reasonableness of the gpplication. If the

petition be granted, the same proceedings shal be had thereon as in the case of a public

road; but the damages assessed shall be paid by the person gpplying for the private road,

and he shdl pay dl the costs and expensesincurred in the proceedings.
The Broadhead court states that, under the statute, the petitioner must pay the landowner the fair market
vaue of the land taken for the right of way. The court further states that becauise easements by necessity
runwith the land and are considered paid for at the time the dominant etate is acquired, then the petitioner
would not have to pay for the land if he was determined to have an easement by necessity. However, the
satute says nothing explicitly about compensation for land, only damages and codts incurred in the
proceedings to acquire the right of way.
133.  Inresponse to Broadhead, the Hinds County Board of Supervisors hasrefused to follow thelaw
pursuant to Mississippi Code Annotated Section 65-7-201, as evidenced by their order attached hereto.
While obvioudy meaning well and in furtherance of judicid economy, the Board has not afforded Shelton
procedural dueprocess. The Board cannot deny petitions acrossthe board before they are even submitted
for review. Although Shelton did not petition the Board as aresult of its order, he should have done so to
exhaust dl possble remedies before appeding his cause. Further, Shelton would have been procedurdly

correct in filing awrit of mandamus to the supreme court requesting that the Board perform its statutory

dutiesin reviewing his petition.

11



134. The mgority aso takes the pogtion that once land is divided and any part thereof is landlocked,
the grantee of the landlocked property is entitled to an easement by necessity under the theory that the
grantor has been compensated for such in the purchase price. This seems reasonable on thefirst sale, but
unreasonable and inequitable for subsequent landowners, especidly over sixty yearslater, asin the present
case. The property in question was divided in 1932, and for over sixty years no efforts were made to
Secure an easement across the property Fike now owns. After dl, failure to use property for more than
tenyears could lead to the loss thereof dueto adverse possession. See Miss. Code Ann. §15-1-13 (Rev.
2003).

135.  Presently, different ownersarein possession of the subject properties, and Shelton hasneither paid
for an easement nor has Fike been compensated. Inmy opinion, Shelton hasbeen unjustly enriched while
Fike has been penalized. This approach creates a windfall for a purchaser who acquires landlocked
property for avery low price with the guaranteed assurance that he can obtain an easement by necessity
through another's frontage property, which most certainly was acquired for amuch higher cost. Thisisa
win-win stuation for the landlocked owner and alose-lose Stuation for the frontage property owner who
isforced to give up some of his property without compensation.

136. As an added difficulty, under Broadhead, the owner with the frontage property has to be
concerned for any property owner who may need an easement. Under this reasoning, property could be
divided, re-divided, and even further divided and at some later date, because it was part of the origind
property, any subsequent owner may assert his right for an easement without payment, leaving any
subsequent owner of thefrontage property subject to losing hisvauable property without prior notification.
Further, the dominant owner must not only be concerned about existing landlocked owners but any who

may purchase landlocked property in the future. How can one ever be sure of acquiring property that is

12



unencumbered? All property is adjacent and connected in one way or another, and many property
searches only go back thirty-two years, so how can anyone ever be sure that the property he ownsis not
subject to or going to be subject to an easement under this theory? How can an atorney ever certify to
his client that his property is unencumbered or that it may not be used without compensation? Simply put,
under Broadhead, he cannot.

137.  Nether Fike nor Shelton was grantor or grantee at theinitid divison. Shelton has the advantage
of buying the land at a lower cost because it is landlocked and then acquiring the land needed for the
easement a no cost. The end reault is that Fike has been deprived of as much as 14% of his sixty acre
property without due process or compensation. Under article 3, Section 17, Mississppi Congtitution
(1890), "private property shdl not be taken or damaged for public use, except on due compensation being
first made to the owner or owners thereof, in a manner to be prescribed by law. . . ." It seems patently
unfar for Fike to be punished by the taking of his land for this easement without some compensation.
However, asl believeMississippi Code Annotated Section 65-7-201 providesan adequateremedy at law,

| would reverse the ruling of the chancellor to alow Shdlton to file his petition according to the statute.

BRIDGES, J., JOINSTHIS SEPARATE WRITTEN OPINION.

13
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